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M/s Gayatri Engineers

7, Pushpratna Shoping Center,

Nr. State Highway, Kalol
Taluka-Kalol, District-Gandhinagar.

BT A 39 el ST W AT 31Ha Heal B o 98 39 ARy B ufy genRefy A
qATY Y FeTH ARWHR BY rdied a1 GIeTor e URgd dR Al & |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

IRA ERBR BT GANET0T AT

Revision application to Government of India :

) B SGA Yo AT, 1994 T GRT T A1 IAQ TY A B IR H Jaad gRT S
SY-URT & UoF W $ Aaiid GAIE dgd el |k, IRd WRPR, A HAlery, Wora
faumr, el wfre, Shaa i wa=, g Arf, =8 el © 110001 Y &1 ST ARY |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

i) e W & N D AR F o9 WA B FREE A G SR A1 o FREM A
fefl MUSFTR | T 9USHIR # Al o o gY AT #, a1 fil wverR a1 wusR A @ g8 e
FRE™ H a1 &l qUsTR # 8 At 91 ufhar & SR g8 e

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

A wosb @1 YA fBY {91 WRG & aTex (Yo a1 e @) frata fear mar e 2@

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

iR IeET B SEIEA Yob B YA @ g O SYL BT A B TS 8 N QA IS A 39 U ¢
frm & gafde  omgad, ofie & gRT WRa a1 wa W) A1 915 | faw afafvad (F.2) 1998 GRT 109 BRI

fgaa fw Qg &l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

Fa Saed godb (arden) Frammaeh, 2001 & frm o @ ofcfa faffde yum Wem gu-s A @ ufodt A,
NG AIRT P UG e U Refe A &9 9 & IR qo-oe Ud e e @I I3l ufadl @ Wi
I e fhar ST BRY | Sue Wiy Wil 3. BT gy @ ia urr 35—3  # fuiRa o @ A
& Wgd @ Wi AN-6 Are @1 ufa i g+ =Ry |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RIS 3Mded @ e Sfel Wel™ ¥h¥ Uh o WUl a1 S99 & 81 df wad 200/ — BRI YA @ SY
3R OIET Werd YhH Udh o | SIGT 81 AT 1000 /— @ B I B S |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT o, DI SIS Yo UG AATHR (dielid =raTereRel & Hie 3rdrel—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

()

(a)

B ITEA Yo IAFTIA, 1944 BT ORT 35— /35—§ B -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Iadfeiad uReds 2 (1) @ & A AR & 3rardl @) ordiel, rfier & Al A A gob, Dl
SIEA Yo UG Aarey Adiely ~rafawer (Ree) @1 uf¥e e @i, seremare #§ 2™ ATeT,

TEATS Hae 3T | FIRUREAIR, 3eaferdne —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the plaze
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) aft 39 IRW ¥ B YT IR BN AHLY B 2 AN IS YA MY B A B BT T Suera
3T 9 fbar Wi Wk g9 qew @ B gy f 6 forer ud el 9 gwn & fag g sl
ARG BT U I1del AT d=e1d WXBR BT U AT fhar SirdT & |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e gow RFRE 1070 @ WK @ ARI—1 $ sirta FuiRE fFY SR Sad e a1
T e Rty Frofas wiRierd @ amey # | UA% 3 Ue U W 6,650 IR BT =AY Yob

fedme e BT Ay |
One copy of application or O.1.0. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item

of the court fee Act, 1975 as amended.

(5) 7 9iR W AE B PRV B are PR @) o o e omfa fRean s & S e e,
HEI IeUTEd I[ob Td Warb Adield =R (i) frm, 1982 # fAfRkd €

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ¥ gow, B SAEA Yob 4 WA Adeld wmmwer (RRee), @ ufa onfielt @ Al A
e AT (Demand) U4 &3 (Penalty) BT 10% Gd STAT BT Jfard & | &Terifes, HUFIH qd STHAT 10 U3
U B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Feg I 3eUTE Qe HR FaT T & 3Hadd, arfdre g "ehaed & AT (Duty Demanded) -
0] (Section) @3 11D & Tsd [AUTRA T;
. (i) foraT aTera YeTde shise &t iRy
(i)  A=de Hfde ATAT S T 6 & ded ST TR

& I qd ST e Irdver 3 uge qd ST 1 geran &, ardier Tifae aRe 3 fore o ot we R g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed EJy
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
s 39 IRY F Ul Ide wiieRor & wHeT STel Yob IHYAT Yo AT gus faarfed @ Al {pe A e

% 10% 3T WX AR STt Hae qus RAikd @ ad &vs & 10% I W S S Fhel Bl

; In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
Ity alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Gayatri Engineers, 7, Pushpratna Shopping Centre, Near State
Highway Kalol, Taluka-Kalol, District-Gandhinagar (hereinafter referred to as the
“appellant”) has filed the present appeal against the Order-in-Original No. AHM-
CEX-003-ADC-MSW-003-20-21 dated 30.04.2020 (hereinafter referred to as the
“impugned order”) passed by the Additional Commissioner, CGST& Central
Excise, Gandhinagar Commissionerate (hereinafter referred to as the

“adjudicating authority”).

Z, The facts of the case, in brief, are that the appellant was holding Service
Tax Registration No. ABIPP8105GST001 for providing services under the
category ‘Erection, Commissioning and Installation Service’. During the course
of audit of financial records of the appellant, it was noticed while reconciling
receipt of income as reflected in the Balance Sheet that they had not paid service
tax amounting to Rs.8,73,343/- (including cess) on receipt of pipeline work
income as well as labour income amounting to Rs.73,08,262/- for the period from
2005-06 to 2008-09. Tt was argued by them that they had done the work on behalf
of various service providers who were doing work for M/s. ONGC and due service
tax amount had been discharged by the respective service provider. It was also
found that the appeilant had availed the benefit of abetment of 67% on the gross
receipts as provided under Notification N0.19/2003-ST dated 21.08.2003 read
with Notification No.1/2006-ST dated 01.03.2006. Thereby, the service tax was
paid on the value equivalent to 33% of the gross amount charged from the
customer. It was noticed that as per the work contract, the pipes were supplied by
M/s. ONGC (Service Recipient) and the value of pipe were not included in the
gross amount charged. As such, the appellant was not entitled for the benefit of
abatement of 67% available under the said Notification. The short payment of
service tax was ascertained at Rs.5,41,151/- (including cess) for the period
16.06.2005 to 30.09.2006. A Final Audit Report comprising such irregularity was
issued in this respect. Statement of Shri Sunil Bhailalbhai Patel, Proprietor of the
appellant firm, was recorded on 01.10.2010'uhder which it was admitted by him
that the pipes are being supplied by M/s. ONGC free of cost as such they are not
including the cost of pipes while calculating the service tax liability; that regarding

the short payment of Rs.8,73,343/- (including cess), they had done this work as a

sub-contractor on behalf of various principal contractors and presumed that since
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payment of service tax on the amount received from their principal contractor; that
they did not have any proof regarding payment of service tax by their principal
contractor in this respect; that as per Section 65(25b) of the Finance Act, 1994, as
amended, ‘Commercial or Industrial Construction Service’ includes construction
of pipeline or conduit and the work of laying of pipeline falls under the said
category; that they have also amended their service tax registration on 19.08.2010

for this category of service.

3(i). Thereafter, a Show Cause Notice F. No. V.ST/15-125/0ff/OA/10 dated
19.10.2010 (hereinafter referred to as “SCN”) was issued to the appellant
proposing (i) demand of service tax amounting to Rs.14,14,494/- (Rs.8,73,343 +
Rs.5,41,151) under Section 73(1) of the Finance Act, 1994 by invoking extended
period; (i) charging interest at the prescribed rate on such demand under Section
75 of the Finance Act, 1994; (iii) imposition of penalty under Section 76 read with
Section 68 of the Act and Rule 6 of the Service Tax Rules, 1994 for failure to pay
service tax within prescribed time limit; and (iv) imposition of penalty under
Section 78 of the Act for suppression and non-disclosure of correct taxable value
of the service provided by the appellant with an intent to evade payment of service

tax.

3(ii) The said SCN was adjudicated vide Order-in-Original No.5/ADC(SC)/2011
dated 13.01.2011 by the Addl. Commissioner of Central Excise, Ahmedabad-III

who dropped the proceedings on the ground of limitation.

3(iii) The Department preferred appeal against the said Order-in-Original before
the Commissioner (Appeals), Central Excise, Ahmedabad who vide Order-in-
Appeal No.92/2011(Ahd-IIT)/D.Singh/Commr(A)/Ahd dated 23.06.2011 set aside

the said Order-in-Original and confirmed the amounts proposed under SCN.

3(iv) Being aggrieved with the said Order-in-Appeal, the appellant preferred
appeal before the Hon’ble CESTAT, Ahmedabad, who vide order dated
14.05.2019 remanded the matter back to the adjudicating authority for deciding

the entire matter afresh.

3(v) Under the remand proceedings, the adjudicating authority vide the

impugned order dropped the demand of Rs.5,41,151/- by relying upon the

ecision of the Hon’ble Apex Court in the case of M/s. Bhayana Builders and
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confirmed the demand of Rs.8,73,343/- under Section 73; charged interest under

Section 75 on the said demand; imposed penalty under Section 76 and 78 of the

Finance Act, 1994.

4. Being aggrieved with confirmation of demand in the impugned order, the

appellant has filed the present appeal on the grounds that:

(1)
(i)

(iii)
(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

the demand is not sustainable on ground of limitation;

the difference in amount between the books and returns can be the starting
point of inquiry and cannot be, by itself, the allegation for liability of tax.
The difference can be the basis of suspicion, however, there is no authority
of law to consider the difference to be the value of taxable service;

no burden casted upon them to prove the negative;

when the Department proposes to demand service tax, then the onus to
prove that the receipt is a taxable receipt is on the Department;

unless and until there are evidence to show that the receipt are taxable,
service tax cannot be charged on such receipt;

the details were taken from books of accounts which also shows the party
from whom the receipts are received and nature of receipt. Thus, the
Department had the mean & ways -and necessary records to reasonably
ascertain the nature of receipt and the parties from whom the receipt were
received;

the demand is made on the basis of estimation, presumption and hence not
sustainable; ‘

there is no power to make best judgement assessment under Section 73;

in the worksheet, there are invoices which include sale of goods as well as
service bills. Thus, in respect of transactions of sale, there cannot be any
service tax;

before 16.06.2005, the definition of Construction Service specifically
excluded long distance pipelines, thus, the demand prior to 16.06.2005
cannot be made;

they were working as sub-contractor for the main contractor who has
undertaken ONGC work and therefore as a sub-contractor they were not
liable to tax; :

at the relevant time the return did not require them to furnish details of
other transactions which were not taxable. Therefore there is no
obligation on their part to make disclosures. Moreover, they were under
bonafide belief that the amount was not taxable, thus, there is no
suppression or concealment leading to invocation of extended period;
simultaneous penalties under Section 76 and 78 cannot be imposed as
decided by Hon’ble Gujarat High Court in case of M/s. Raval Trading Co.

3, Personal Hearing in the case was held on 27.10.2020. Shri S.J.Vyas,

Advocate, attended the hearing on behalf of the appellant. ~He reiterated the

submissions made in appeal memorandum.

6. I have carefully gone through the facts of the case, grounds of appeal in the

ppeal Memorandum and the records/documents available in the matter. It is
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observed that the issue to be decided in the present appeal is whether the appellant
is liable to pay the service tax on the differential amount of income i.e. those
reflected in their books of account vis-d-vis those reflected in their returns.
Further, whether penalty can be imposed on the appellant under Section 76 and 78
of the Finance Act, 1994 simultaneously. The demand pertains to the period
Financial Year 2005-06 to Financial Year 2008-09.

T It is observed from the case records that the appellant, as a sub-contractor,
had provided services to M/s ONGC for laying of pipelines, both above ground as
well as underground, and received considerations. During the course of audit, the
officers observed that there was a differential income amounting to Rs.
73,08,262/- during the period 2005-06 to 2008-09, when the income reflected in
Balance Sheet was compared with the income reflected in the ST-3 returns. As per
the appellant, this difference was on account of their above said activity and as
they were sub-contractors, they were under bonafide presumption that such
income was not liable to service tax for the reason that the liability was on the
principal contractors who must have paid the tax. They have relied upon the case
law of Urvi Construction Vs. Commissioner reported at 2010 (17) STR 302
(Tribunal) in support of their contentions. It has also been contended that the
services provided by them were under Works Contract and hence were not
leviable to service tax during the relevant period. The SCN as well as the
impugned order has proposed to tax it under the service category of Commercial
and Industrial Construction contained under erstwhile Section 65 (25b) of the

Finance Act, 1994.

7.1. It is observed that the adjudicating authority has discussed the taxability of
service in Para 26, 27, 28, 29 and 30 of the impugned order and come to a
conclusion that the same are classifiable as “Commercial or Industrial
Construction Service” as defined under Section 65 (25b) of the Finance Act, 1994.
I find that by the Finance Act, 2005, the clause “construction of pipeline or
conduit” has been inserted in the Commercial or Industrial Construction Service
w.e.f. 16.06.2005. Hence, the activities carried out by the appellant i.e. laying of
pipeline for M/s ONGC, though as a sub-contractor, is appropriately classifiable
under the said service category. Hence, the classification arrived by the
adjudicating authority is proper and there is no merits in the contention of the

appellant.

{ g,



el
&, %,

*

&
8
%o Y430 % O .

8 F.No.V2(ST)13/GNR/2020-21.

7.2. As regards the contention of the appellant for classification under Works
Contract Service, 1 find that the activities undertaken by the appellant has been
specifically made taxable w.ef 16.06.2005 by making insertion in the
Commercial or Industrial Construction Service. The appellant has neither declared
their activity to the department nor mentioned in ST-3 returns. Works Contract
Service has been brought to service tax net from 1.6.2007. Prior to that period, the
activity of the appellant was already covered under the specific category of
Commercial or Industrial Construction Service. No document has been provided
by the appellant so as to warrant classification under Works Contract and hence

their contentions are devoid of material facts and is rejected.

73. As regards the liability of the appellant. as sub-contractor for payment of
service tax, I find that the adjudicating authority has relied on Board’s Circular
No. 96/7/2007 — ST dated 23.08.2007 and the judgement of Principal Bench
Tribunal in the case of Melange Developers f’rivate Limited 2019-TIOL-1684-
CESTAT-DEL-LB to hold that the appellant were liable to pay servi.cé' tax éveiﬁ in
case the service tax was paid by the principal confractor. I find that the ruling of

the Hon’ble Tribunal, Ahmedabad in the Urvi Construction Case, relied upon by

the appellant, has been overruled by the Larger Bench of Principal Bench of the

CETAT, New Delhi in Commissioner of Service Tax, New Delhi Versus Melange
Developers Private Limited 2020 (33) GSTL 116 (Tri. — LB). The ruling of the

Hon’ble Tribunal, Principal Bench, New Delhi is reproduced below:

“30. Thus, for all the reasons stated above, it is not possible to accept the
contention of the Learned Counsel for the Respondent that a sub-contractor

is not required to discharge service tax liability if the main contractor has

discharged liability on the work assigned to the sub-contractor. All -

decisions, including those referred to in this order, taking a contrary view

stand overruled.”

In view of the above judicial pronouncement, the contention of the appellant that
as a sub-contractor they were not liable for payment of service tax is liable for

rejection.

74. In view of the discussion above, I hold that the activities undertaken by the
appellant were appropriately classifiable under the service -category of

Commercial or Industrial Construction Service defined under erstwhile Section 65

e
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(25b) of the Finance Act, 1994 during the relevant period. Further, they, as sub-
contractor, were also liable for payment of service tax on the consideration
received for the aforesaid activities undertaken by them for M/s ONGC. I also find
that liability of interest under Section 75 of the Finance Act, 1994 arises
automatically with confirmation of demand and hence the appellant is also liable

to pay interest on the amount of service tax short paid by him.

8. As regards the quantification of demand, I find that the activities
undertaken by the appellant were brought under service tax net by the Finance
Act, 2005 by insertion of the clause “construction of pipeline or conduit” in the
Commercial or Industrial Construction Service w.e.f. 16.06.2005 and therefore,
the said activity was not taxable for the period prior to 16.06.2005. It is observed
that ‘th‘e demand pertains to the period 2005-06 to 2008-09. Hence, the matter
r;seds ‘to- be _r_?manded to the adjudicating authority for limited purpose of
qﬁantiﬁcation of service liability based on the legal changes brought by way of the

Finance Act, 2005 discussed above.

U As .regards the contention of the appellant regarding invocation of extended
period, 1 find that the Commissioner (Appeals) had in his Order-in-Appeal
No0.92/2011(Ahd-II1)/D.Singh/Commr (A)/Ahd dated 23.06.2011 dealt the issue in
detail and had come to conclusion that the extended period of limitation for
confirmation of demand is invokable in this case. I find no reason to differ with
the conclusion arrived by the Commissionér (Appeals) in earlier round of

litigation.

10.  As regards imposition of penalty, it is observed that the quantum of penalty
imposable would depend on the quantification of demand to be carried out.
However, I find merit in the contention of the appellant that penalty cannot be
imposed simultaneously under Section 76 and 78 of the Finance Act, 1994. The
ruling of the Hon’ble High Court of Gujarat in the case of Raval Trading
Company Vs. Commissioner [2016 (42) S.T.R. 210 (Guj.)] in this regard is
squarely applicable in the case. The said decision of the Hon’ble High Court is
followed in the recent judgement of the Hon’ble Tribunal, Ahmedabad in the case
of Pearl Travel Vs. Commissioner of C.Ex. & ST, Daman [2020 (37) G.S.T.L.
242 (Tri. - Ahmd.). Therefore, following the above judicial rulings, the penalty

imposed under Section 76 is set aside.

R

e TR R S
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11. In view of the discussions held above, the matter is remanded back to the

L

adjudicating authority for the limited purpose of quantification of demand as
discussed in para 8 above and revision of penalty accordingly. Accordingly, the
impugned order is set aside to extent it related to imposition of penalty under
Section 76 of the Finance Act, 1994 and is upheld for the remaining part except

for the re-quantification of demand ordered hereinabove.

1. &rﬂaﬁmaﬁaﬁn@&@ammmaﬁ%ﬁ@rmw%l

The appeal filed by the appellant stands disposed off in above terms.

2R Da’e,e»»/gg“/

( Akhilesh Kumar) 'va
Commissioner (Appeals)
Date: 28.12.2020
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(Anilkumar P.)

Superintendent (Appeal)
CGST, Ahmedabad.

BY R.P.A.D./SPEED-POST TO :

M/s. Gayatri Engineers,

7, Pushpratna Shopping Centre,
Near State Highway Kalol,
Taluka-Kalol, Distt-Gandhinagar. - .

Copy to:-

1. The Chief Commissioner, CGST &Central Excise, Ahmedabad Zone.

2. The Commissioner, CGST & Central Excise, Gandhinagér Comm’rate.

3. The Addl. Commissioner, CGST & Cen.Excise, Gandhinagar Comm’rate.

4. The Assistant Commissioner, HQ (Sysfem), CGST & Central Excise,
Gandhinagar Comm’rate.

5 The Assistant Commissioner, CGST & Central Excise, Kalol Divn, Gandhinagar
Comm’rate.

6. Guard File.

7. PACEIC



